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STATEMENT OF PLEADINGS

An original action was filed by the Utah Construc-

tion Company, a Utah corporation, in the District Court

against John F. Abbott and many other water claimants

on the Big Lost River system in Idaho for the purpose of

securing an adjudication of the water rights of the Big

Lost River in Butte County, State of Idaho. A decree

in the original action was entered on the IStli day of
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March, 1923, by which certain water rights were decreed

to certain lands. The petitioner lierein, in February,

1937, filed a petition in the original action (Tran. 1) set-

ting forth that he had become the owner of these certain

lands and the water rights decreed to them and further

setting forth that the court in the original decree had

expressly reserved jurisdiction to supervise and enforce

the administration of the decree and further setting forth

that tlie Utah Construction Company had controlled the

administration of the decree and, in violation of the terms

of the decree, had wrongfully diverted and used water

otherwise decreed to the land acquired by the petitioner

from Louis T. Miller, one of the land and water owner

defendants, to the extent and with the result tliat througli

the wrongful diversion of tlie said waters by the Utah

Construction Company in disregard of the rights of the

petitioner and in violation of the decree, the water de-

creed to the petitioner was taken by the plaintiff, Utah

Construction Company, away from the petitioner's lands

and the water level lowered, the streams dried up and the

crops planted on petitioner's land were destroyed and tlie

petitioner was damaged.

Tlie petitioner prayed foi- an order requiring the

plaintiff, Utah Construction (\)mpany, its officers and

agents to show cause why they had not complied with

the terms and provisions of the decree and permitted

sufficient water to flow down the channel of the Big Lost

River to fill the petitioner's rights ; and petitioner further

prayed for an order fixing a time and ])lace for deter-



niination of tlie claims of petitioner for damages sus-

tained in the loss of crops by reason of the wrongful

diversion and use of the water, by the Utah Construc-

tion Company, decreed to petitioner and the land ac-

quired by him. On this petition the court issued an order

requiring the Utah Construction C^ompany to show cause

at a time certain why the prayer of the petition should

not be granted.

The Utah Construction Comi)any filed an answer and

an amended answer (Tran. 11) to this petition in which

they admitted the entry of tlie decree and the reserved

jurisdiction by the court to administer the decree and

alleged the priority of right granted to the Utah Con-

struction Company by the original decree and denied that

it had wrongfully diverted or used any water from Big

Ix)st River and denied that the petitioner had sustained

any damage by reason of any wrongful diversion or use

of the said waters of Big Lost River by any person.

By way of further answer, tlie Utali C\)nstruction

Company alleged that during the month of July, 1936,

it sold and assigned and transferred all rights decreed

to it or growing out of the said decree to the Big Lost

River Irrigation District, an Idaho corporation, and

denied that it had any intention of storing or diverting

any water affected by the said decree and alleged that

the said decree had always been properly construed and

interpreted and the administration of such decree had

been acquiesced in by all parties to the decree.
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A reply was filed by petitioner (Tran. 22) denyin<^

that he had ever acquiesced in the wrongful interpreta-

tion of the decree and the wrongful diversion of the

water under the said decree. A hearing was called

and had on this matter ; evidence was introduced and the

court rendered a written opinion and decision (Tran. 24)

and among other things the court found and determined

that the plaintiff, Utah Construction Company, had

wrongfully interpreted the decree and wrongfully di-

verted the water to whicli the petitioner was entitled

and had failed to discharge the burden placed upon the

Utah Construction Company of proving that the wrong-

ful diversion and use of the water, contrary to the terms

of the decree, had not resulted in damage to the peti-

tioner and on such determination entered an order (Tran.

33) providing, among other things (Tran. 34-35) :

"That the plaintiff, Utah Consti'uction Com-

])any, its successors in interest, the Big Lost River

Irrigation District, and all of tlie agents, servants,

employees and attorneys for the plaintiff, Utah Con-

struction Company, and its successors in inlorest,

the Big Lost River Irrigation District, and any per-

son administering the decree herein, are hereby en-

joined and restrained from in any manner inter-

ferring witli the natural flow waters of Big Lost

River as determined by the terms of tlie decree liere-

fore entered herein, until the petitioner, Wilse A.

Nielson, has had delivered into the intake of tlie

Miller Ditch, (i.4 V. F. S. of the waters of Big Lost

1
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River, to fill his said right under said decree, and the

said plaintiff, Utah Construction Company and the

Big Lost River Irrigation District, and all of their

agents, servants, employees and attorneys and any

Commissioner or other person administering the de-

cree herein are re([uired to deliver at the 2-B gaug-

ing station specified in said original decree 34 C.F.S.

as natural flow water without deduction for water

diverted into any diteli above the said 2-B gauging

station, and to carry all of the said natural flow wa-

ter of the Big Lost River down the main channel of

Big Lost River under all conditions as they existed

at the time the said original deci-ee was entered

herein, and without any diversion whatever from

the main channel of the Big Lost River by means of

by-pass or other diversion canals, or ditches used,

or intended to be in any mannei' used, for diverting-

water from the main channel of Big Lost River

around any portion of said channel, or for any use

whatever until there has been delivered into the in-

take of the said Miller Ditch for petitioner's use

on his said land 6.4 C. F. S. of the waters of Big

Lost River.

"And it is further ordered that said injunction

continue during the pendency of this proceeding,

and that Findings of Fact, Conclusions of LaAV and

Decree are to be considered and entered after the

question of damages is heard and determined as

provided for in the written opinion of the Court so

filed."
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The matter came on for hearing on November 1st

pursuant to the order of the Court setting down for trial

the matter of the damages claimed by petitioner and the

plaintiff, Utah Construction Company, moved the Court

orally (Tran. 36) to vacate the previous order and dis-

miss the petition. This matter was argued and the mo-

tion denied by the court.

The Court then, on November 1st, 1937, pursuant

to its previous opinion and order, proceeded to liear

evidence as to the extent of the damages sustained by

the petitioner by reason of the violation of the decree

and wrongful diversion of the water by Utah Construc-

tion Company. At the conclusion of this liearing, after

the evidence was taken, the Court took the matter under

advisement and rendered a written opinion (Tran. 37)

whicli, among other things, provided as follows (at Tran.

43)

:

"An analysis of the petition seems to contain

averments seeking both equitable and legal icJiof.

In other words, the allegations relate to the violation

and a continuation of a violation of the original de-

cree in the wrongful diverting of waters of the

stream which deprived the petitioner of his decreed

prior right to his damage in the sum of $12,r)00.00

for an Order of the Court directing deliveiy to him

of the water decreed, and prays for an order that

the C(mipany show cause why it has not complied

with the provisions of the decree, for damages and

such orders as are pioper and necessary to the



proper administration oL' tlie decree and tlie distii-

bution of water thereunder according to the terms

of the decree."

And further provided (Tran. 47)

:

So the present proceeding being now trans-

ferred to tlie law side of the Court and the petition

in its present condition not stating facts sufficient

to give the CV)urt jurisdiction for want of diversity

of citizenship being alleged, the same will be dis-

missed unless the petitioner, by amendment made
within 10 days alleging sufficient facts showing di-

versity of citizenship under equity rule 19, and if

such is done, the law issue as to damages will be

tried by a jury unless a jury trial is waived. * * * »

>

And on March 10th, pursuant to this opinion, the

Court entered an order (Tran. 61) denying the injunc-

tive relief prayed and transferring the petition for the

determination of damages to the law side of the court.

On January 21, 1938, pursuant to the opinion and

order of the court, the defendant tiled an amended pe-

tition (Tran. 48) setting forth that on the filing of the

original action the Utah Construction Company was a

Utah corporation and citizen of the State of Utah and

the defendants were all citizens of the State of Idaho and

that the action was filed for the purpose of quieting title

lo water and water rights, all within the State of Idaho.

That the defendants were served with process or volun-

tarily appeared so that the court acquired complete jur-

isdiction of the parties and the subject-matter and that
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the decree entered adjudicated all rights between the

parties and decreed to plaintiff, Utah Construction Com-

pany, certain water rights to be used for beneficial pur-

poses, and enjoining the plaintiff, its agents and suc-

cessors in interest from diverting or storing or using the

water except for beneficial purposes and in strict ac-

cordance with the terms of the decree; and further set

out that the plaintiff had succeeded to the ownership of

the land and all water rights owned and decreed to

Louis T. Miller, a defendant in the original action. The

said amended petition further set out that Wilse A.

Nielson, upon acquiring the said property became a citi-

'/.e,n of the State of Idaho, residing on the said land in

Butte County, Idaho, and then alleged the wrongful use,

diversion and storage of the water as set out in the

original petition and the resultant damage in the loss of

crops to tlie petitioner; and further alleged that by rea-

son of the acts of the Utah Construction Company and

the Big Lost River Irrigation District as successor in

interest to the Utah Construction Company, it was nec-

essary that the court exercise its retained and inherent

jurisdiction to enforce the proper construction of the

decree and there was ample water available to ii-rigate

the petitioner's land if the decree were pro])erly en-

forced.

The petition tlien prayed for an oi-dei- ma!:ing the

Big Lost River Irrigation District, as successor in inter-

est to the Utah Construction Company and within the

perview of the decree, a party to the j)i-oceeding and



15

requiring it to answer the petition and making it sub-

ject to the decrees and orders and praying for an order

f| construing and enforcing the decree and awarding the

petitioner a judgment for damages sustained in the loss

of crops by reason of the violation of the decree. The

petition also prayed for general relief.

On January 31, 1938, the Utah Construction Com-

pany filed a motion (Tran. 59) to dismiss the amended

petition on the following grounds

:

1. That the amended petition did not conform to

the leave granted by the court in the court's opinion.

2. That the amended petiton did not show the requi-

site diversity of citizenship between the petitioner and

the Utah Construction Ccmipany necessary to give the

Court jurisdiction to determine tlie petitioner's claim for

damages.

3. That the petition in equity sought to luring in the

Big Lost River Irrigation District as an additional party.

4. That the amended petition did not state facts

sufficient to constitute a cause of action in equity against

the Utah Construction Company.

5. That in the amended petition there was more

than one defendant and different liabilities asserted as

to each.

This motion w^as taken under advisement and on

May 3, 1938, the court rendered a further opinion (Tran.

62) which, among other things, stated:

"It will be observed by the opinion of the Court
of January 11, 1938, plaintiff was granted permis-
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sion to amend his petition allep^ing sufficient facts

showing a diversity of citizenship and to comply

with the rules relating to the transfer of actions

from the equity side of the Court to the law side of

the Court and if done then the law issue as to dam-

ages was to be tried by a jury, unless a jury was

waived. So the only remaining question now ])efore

the Court on the motion of the defendant Utah Con-

struction Company to dismiss and strike is, does the

amended petition comply with the order and rules of

the Court? While plaintiff in his amended petition

continues to assert that the action is an equitable

one and should still he heard as such, as the peti-

tion is one wholly ancillary and incidental to the

original proceedings initiated by the Utah Construc-

tion Company in this court, it seems necessary for

the Court to state again that such a position cannot

be sustained after considering the allegation of the

original and amended petitions and the evidence,

and the case will now have to be finally disposed of

in accordance with the rules of, and the conclusion

reached by the Court in the opinion of January

11, 19'^8, and when so transferred to the law side of

the Court it should be proceeded with such altera-

tions in the pleadings as shall be essential."

And the court then, on May 3, 1938, following this opin-

ion, entered the following order (Tran. 64)

:

"ORDER
"Tn harmony with memorandum opinion filed



17

on this (late, the motion to dismiss and strike of tlie

Utah Construction Company is sustained and the

amended petition of the Petitioner Wilse A. Nielson

is dismissed with costs awarded to the Utah Con-
struction Company."

The Utah Construction Company then filed a memo-
randum of costs (Trans. 65) totalling $373.95 and the

petitioner filed a motion (Tran. 72) to strike this cost

bill and also by written motion, moved the Court to make

specific findings of fact with respect to tlie violation of

the decree by the Utah Construction Company and to

amend the judgment and order made by the Court by

striking therefrom the provision taxing costs against the

plaintiff.

The clerk, on these motions (Tran. 75), taxed tlie

costs and the petitioner appealed from the order of the

clerk taxing the costs and on such appeal to the Court,

the Court did, on July 13, 1938, retax the costs by re-

ducing the amount of costs against the petitioner to tlie

sum of $54.60 and an order was entered accordingly.

rPran. 81).

STATEMENT OF P^ACTS

The Utah Construction Company, a Utah corpora-

tion, in 1923, having acquired certain rights to the wa-

ters of Big Lost River by appropriation and otherwise,

brought this original action in the United States District

Court for Idaho against resident land ownei"s and water

claimants in the State of Idaho. The jurisdiction of the

federal court was based solely on diversity of citizenship.
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A decree was entered adjudicating all of the water

rights on the river system and allowing the Utah Con-

struction Company to store and divert and use water,

subject to the prior vested rights of the defendants and

the decree was made operative and effective as against

the Utah Construction Company, its officers, agents, at-

torneys and successors in interest. After the decree was

entered, the petitioner and appellant acquired some 300

acres of land to wiiich there had been decreed a right

to 6.4 second feet of water, delivered from the channel

of the Big Lost River Irrigation District into the head

of the Miller Ditch on petitioner's ground. The Court,

by the decree, reserved jurisdiction and a]:)])()inted a wa-

ter commissioner to administer the decree. The peti-

tioner claims that the decree as entered permitted the

diversion of water under certain conditions only and re-

quired that all water be carried at the main channel of

the Big Ijost River to the points of diversion and that

the Utah Consti'uction (\)mpany caused the water to be

diverted and used in violation of the terms of the decree

with the result that the water decreed to petitioner's land

was withheld from him and the water level on his land

lowered, the trees, crops, shrubbery and vegetation dried

up and destroyed to his damage in a sum in excess of

$10,000.00.

The amended petititm prayed for an order constru-

ing and enforcing tlie decree and punishing all ])arties

guilty of violation of the said decree and compelling

strict compliance with the decree and all its terms.
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This amended petition was never answered but

was met with a motion to dismiss on the ground that

it did not state facts sufficient to constitute a cause

of action and on tlie ground that it failed to sliow di-

versity of citizenship between the petitioner, Wilse A.

Nielson, and the Utah Construction Company sufficient,

to ground jurisdiction in the United States District Court

for Idalio.

The Court, on the original petition, had, ])y its

opinion, specifically stated and recited that the decree

had been violated by and under the direction of the Utah

(,\:>nstruction Company and that the petitioner had been

deprived of water which, but for such violation of the

decree, would have reached him. The Court had heard

''the evidence but had never determined before the

amended petition was filed the extent of the petitioner's

damage. The Court had previously determined that in

1936 the Utah Construction Company had assigned and

transferred all rights acc(uired by it under tlie decree to

the Big Lost River Irrigation District, an Idaho cor-

i3()ration. The Court sustained the motion to dismiss the

petition apparently on the ground of lack of diversity

of citizenship between the petitioner, Wilse A. Nielson,

and the Utah Construction Company.

Petitioner, Nielson, was an assignee and successor

in interest of the rights of Louis T. Miller, a party de-

fendant and a resident and citizen of the State of Idaho

at the time the original action ^vas filed by the Utah Con-

struction Company, a Utah corporation, under which
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action the original jurisdiction attaclied.

The Court, in effect, by dismissiong the petitions of

the petitioner, held tliat under the recitals of the petition

of Wilse A. Nielson, a successor in interest to one of the

original parties to the action, had no standing in the

Court for relief against violations of the original decree

by the original plaintiff (the alleged violations being

admitted by the motion of the original plaintiff), Utah

Constiuction Company, appellee, over which it was con-

ceeded tlie Court in entering the original decree had

jurisdiction, because the Utah Construction Company

had transferred its interest to the Big Lost River Irri-

gation District, a corporation of the State of Idaho. In

other words, the petitioner had to show diversity of

citizenship, not between the original parties but between

their assigns and successors in interest in the subject-

matter of the litigation in order to give the court juris-

diction.

asston:\ikxts of error

All of the Assignments of Error are to be relied u})on

and these assignments a])])ear on page S6, 87 and 88 of

the transcript.

ARCJUMKNT

This appeal challenges tlie I'uling of tlie court dis-

missing the petition of the petitioner for relief against

violations of the decree and threatened continued viola-

tions of the decree by the appellee, Utah Construction

Company, as the plaintiff, in the original action and its

officers, agents, assigns and successors in interest, and
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l'((r further relief by way of damages for loss of crops

sustained by petitioner as a result of the violation of the

decree by the Utah Construction Company.

The appeal also challenges the decision of the Court,

after determining that the decree had been violated by

tiie Utah Construction Company and that the petitioner

had a right to claim damages, that the Court had no juris-

diction because there was no diversity of citizenship

shown between the petitioner and the original plaintiff,

Utah Construction Company, awarding costs against the

plaintiff.

The ruling of tlie court in effect is a judgment sus-

taining the motion on the ground that the amended pe-

tition does not state facts sufficient to constitute a cause

of action in equity against the Utah Construction Com-

pany. By this motion all proper allegations of the pe-

tition are admitted as true. Briefly restated, the alle-

gations of this amended petition to be tested in this way

appear on page 48 of the transcript of the record and are

as follows:

That the original plaintiff, Utah Construction Com-

pany, was a corporation and citizen of the State of Utah,

and all of the original defendants were citizens of the

State of Idaho. That the action was filed to quiet title

and adjudicate the water rights to waters in Idaho. That

the court decreed certain water rights to the plaintiff

for beneficial use, subject to all prior rights and en-

joining and restraining the Utah Construction Company,

its successors and assigns from diverting or using the
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water except in the manner and to tlie extent and for tie

purposes specified in the decree. That tlie Court by tlie

(original decree expressly reserved jurisdiction to supei-

vise and enforce the administration of the decree. That

at the time of the filing of the action, one Louis T. Miller

owned certain land described to which was adjudicated

6.4 second feet of water to be diverted from the Big Los:

River through the Miller Ditch. That undei- the said

decree Utah Construction Company stored and diverted

water and water decreed to tlie Miller land was delivered

to it. That after said decree was entered and the water

apportioned, the petitioner, Wilse A. Nielson, became a

citizen of the State of Idaho, residing on the land and

acquired the land and the water rights as successor to

Louis T. ]\filler. That the Utah Construction C(mipany

wrongfully stored and diverted water to its own use and

for its own benefit in disregard of the rights of the pe-

tioner and destroyed crops and vegetation growing and

planted on the land of the petitioner and that in the year

19.35 the Utali Construction Company entered into an

agreement with Big Lost River L-rigation District, a

corporation of the State of Idaho, by whicli tlie Big

Ijost River Irrigation Disti'ict asserted certain interest

in the water decreed to plaintiff, Utah Construction

Company, and worked in conjunction with the water

commissioner appointed under the continuing jurisdic-

tion of the Court and diverted the entire flow of water

from the Big Lost River into ditches and by-passes and

away from the petitioner's land and liave witlilield tlie
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waters iroin tlie river channel designated in tlie decree

as the source of petitioner's supply. That the Big Lost

River Irrigation District acting under authority and as

s"uccessor to the plaintiff, Utah Construction Company,

tlu'eatens to continue to violate the terms of the said

decree and to wrongfully divert water from the main

channel of the Big Lost River and to withhold the same

from the petitioner. That by reason of the wrongful

acts set out and conunitted, the petitioner had been dam-

aged in an amount in excess of $10,000.00. That by rea-

son of the acts of the plaintiff, LTtah Construction Com-

pany and the threatened acts of the Big Lost River Irri-

gation District it is necessary that the court exercise its

retained and inherent jurisdiction as set out in the de-

cree to at all times enforce the proper construction of the

decree and the administration thereof and that the rights

decreed to the petitioner will be nulified under the con-

ditions existing and that if the decree is properly en-

forced there is ample water to irrigate the petitioner's

land and to raise and mature the crops growing thereon.

Having in mind the original jurisdiction of the Court and

the jurisdiction retained to administer the decree, we

submit that there is no question but that the jurisdiction

of the Court was properly invoked by this petition and

these allegations of the amended petition, standing un-

denied, compel the Court to hear the claims and to pro-

tect the rights of the petitioner herein.

The assignments of error will be grouped for argu-

ment in the following manner : Assignments 1, 2, 3, and

9 appear as follows

:
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''The Court erred in making and entering its

order of ]\Iarch 10, 1938, dissolving the temporary

injunction theretofore issued and transferring the

petition of petitioner to the law side of the Court

to be thereafter disposed of."

II.

"That the Court erred in sustaining and grant-

ting motion of the plaintiff, Utah Construction Com-

pany (defendant in this proceeding), to strike and

dismiss the petition of petitioner herein on the

grounds in said motion set out, or on any ground

whatever."

ITT.

"That the Court erred in making and entering

its judgment and order of dismissal herein, on the

3rd day of May, 1938, dismissing plaintiff's petition

herein, as amended."

IX.

"Tlie Court erred in concluding and I'uling as

a matter of law that the Court was without juris-

diction to hear and determine the issues presented

by the petition of petitioner, and the answer of the

Utah Construction Company to said petition, and in

dismissing said petition."

These assignments go to the error of the court in

granting the motion and in dismissing the amended pe-

tition. This order of the court is as follows:
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''OKDER

Filed May 3, 1938

'*In harmony with ineinorandiiin opinion filed

on this date, the motion to dismiss and strike of the

Utah Construction Company is sustained and the

amended petition of the Petitioner Wilse A. Nielson

is dismissed with costs awarded to the Utah Con-
struction Company.

''Dated May 3, 1938.

CPIARLES C. CAVANAH,
District Judge."

THE PETITION OF PETITIONER AND ALL
PROCEEDINGS UNDER IT ARE ANCILLARY AND
INCIDENTAL TO THE ORIGINAL CAUSE. The

jurisdiction of the subject-matter and the parties,

which attached upon the filing of the original action and

the service or appearance of the defendants and existed

at the time of the entry of the decree, continues in favor

and against any party or the successor in interest in

the subject matter of the action and cannot be affected

by the transfer of interest by any party, or attempted

withdrawal from the case.

These propositions are fundamental and have been

announced many times by many courts. We direct the

court's attention to the following cases with excerpts

from some of them

:

Fitz Simmons vs. Johnson, 90 Tennessee, 416:

"Where a court has acquired full jurisdiction of

a cause it retains it until the cause is finally deter-
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mined. The exercise of the jurisdiction may be

suspended but the jurisdiction itself is never sus-

pended. '

'

Venner vs. Pennsylvania Steel Company, 250

Federal, page 292, at Page 296

:

"A generalization of the cases, presently noted,

seemingly justifies the following, not as a precise

classification, but an illustration of what constitutes

ancillary jurisdiction in a federal court. It is a

supplemental proceeding (a) to protect from inter-

ference with, and to determine conflicting claims to

assets, within its administrative control, and (b) to

control and regulate suits brought before it and to

restrain or enforce its judgments, or to further deal

with the subject-matter thereof. Any proceeding

having one of the other of these objects in view in-

tervening in an existing action, whether by bill peti-

tion, or motion, is dependent on the original suit,

and tlie federal courts liave cognizance thereof in-

dependent of any distinct ground of federal jurisdic-

tion. Sucli jurisdiction may be invoked by a stranger

to the original suit, and will not fail because new

parties are brought in any more tlian a subsequent

change in conditions arising pendente lite ousts the

federal jurisdiction after it has once attached."

{Italics ours.) Citing numerous cases, including

Eichcel vs. U. S. F. & G., 245 U. S. 102, 62 L. Ed. 177,

in wdiich Justice Ysm de Vanter distinguishes be-

tween original and ancillary proceedings.
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15 Corpus Juris, 822.

Uniled States vs. Eisenbeis, 112 Federal, page

190. Mr. Justice Hawley, writing tlie opinion, stated

at page 195

:

"The jurisdiction of tlie state court to ti'v tlie

title to the property depended upon the condition

of the parties, property, and affairs, connected

therewith, at the time of tlie connnencement of the

suit, when its jurisdiction was invoked; and, its

jurisdiction having attached to the parties and the

subject-matter of the litigation, the subsequent hap-

penings of events concerning the same, even if they

were of such a character as would have prevented

jurisdiction from attaching in the first instance,

would not operate to oust the jurisdiction already

regularly attached. In re Chetwood, 165 U. S. 443,

4G0, 17 Sup. Ct. 385, 392, 41 L. Ed. 782, 788; Bank

vs. Stevens, 169 U. S. 432, 459, 18 Sup. Ct. 403, 413,

42 L. Ed. 807, 817; 12 Enc. PI. & Prac. 171, and

authorities there cited."

St. Louis San Francisco II. Co. v. Brynes, 24

Fed Rep. (2d) Page 66, at page 69, Justice Kenyon

stated

:

"The jurisdictional (luestion is the only one in-

volved in this appeal. What we say in this opinion

relates in no way to the merits of the controversy.

* * * If the Frisco Company's petition was depend-

ent upon or ancillary to the original suit, or if juris-

diction had been reserved bv the District Court in its
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orders and decree confirming tlie receiver's sale, tlie

Court had jurisdiction, regardless of lack of diver-

sity of citizenship. The doctrine is stated by the

Supreme Court in Wabash Railroad Co. vs. Adel-

bert College, etc., 208 U. S. 38, 54, 28 S. Ct. 182, 188

(52 L. Ed. 379), as follow:

'For the purpose of avoiding injustice which

otherwise might result, a court during the continu-

ance of its possession has, as incident thereto and

as ancillary to the suit in which the possession was

acquired, jurisdiction to hear and determine all

qiiestions respecting the title, the possession or tiie

control of the property. In the courts of the United

States this incidental and ancillary jurisdiction ex-

ists, although in the subordinate suit there is no

jurisdiction arising out of diversity of citizenship

or the nature of the controversy.'

"See Foster's Federal Practice (4th Ed.) Vol.

1, Sec. 21 ; Bradshaw et al vs. Miners' Bank of

Joplin et al (C.C.A.), 81 F. 902; Krippendorf vs.

Hyde, 110 U. S. 276, 4 S. Ct. 27, 28 L. Ed. 145.
r. '

'

Freeman vs. Howe, G5 U. S. 450, IG L. Ed. 749,

at page 752

:

"The principle is, that a bill iiled on the ef|uity

side of the court to restrain or regulate judgments

or suits of law in the same court, and thereby pre-

vent injustice, or an ine(juital)le advantage under

mesne or final process, is not an original suit, but

ancillary and dependent, sup])lemontary merely to



29

tlie original suit, out of which it liad arisen, and
is maintained without reference to the citizenship

or residence of tlie parties."

Cincinnati R. Co. vs. Indianapolis R.R., 270

U. S. 107, 70 L. Ed. 490, at page 494

:

"2. Wliere a bill in equity is necessary to have

a construction of an order or decree of a Federal

court, or to explain, enforce or correct it, such bill

may be entertained l)y the court entering the de-

cree, even though the parties interested for want of

diverse citizenship could not be entitled by original

bill in the Federal court to have the matter there

litigated.
'

'

It must be remembered that here the court retained

jurisdiction and administered the decree through its own

water commissioner and it is alleged the acts of the

water commissioner with the Utah Construction Com-

pany which violated the decree resulted in damage

to petitioner. Under such circumstances the court always

can and must control its own officer and make such

orders as necessary to protect the rights of all parties

affected by its officer's act. To this effect see Krippen-

dorf vs. Hyde, 110 U. S. 276, 28 L. Ed. 145, quoting from

an earlier case, the Court said: (at page 149)

it* * * <jy,[j. j^^gtice ^liller, delivering the

opinion of the court, said: 'Now this obviously re-

fers to the control of the court over its (nvn officer,

in the execution of its own writs, and is as applic-

able to other misconduct of that officer in the execu-
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tion of liis ort'icial duties, as in o'ases of seizures of

property not liable under an execution in his hands.

Tlie remedy needs no formal chancery proceeding,

but a petition or motion, with notice to the sheriff,

is not only all that is required, but is the most speedy

and appropriate mode of obtaining relief. This

relief does not depend upon any inadequacy of an

action for damages or by sequestration. It is a sliort,

summary proceeding before the court under whose

authority the officer is acting, gives speedy relief

and is very analogous to the statutory remedy given

in many of the Western States in similar cases to

try the right of property at the instance of the party

wliose property is wrongfully seized.'

"Tt is in this light, we think, tliat the court be-

low should have regarded the pi'esent l)ill, not as

an original bill invoking the general jurisdiction of

the court in ecjuity, but as an ancillary and depen-

dent l)ill, equivalent in effect and purpose to a pe-

tition in the attacliment proceeding itself, incident

to and dependent upon it.

"Tlie form of the proceeding, indeed, must be

determined by the circumstances of the case. If the

original cause, in which the process has issued, or

the property or fund is held, is in equity, the inter-

vention will be by petition pro interesse suo, or l)y

a more formal but dependent bill in equity, if nec-

essary. Relief, either in a suit in equity, or an action

at law may properly be given, in some cases, in a
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summary way, by motion merely suppoi'ted by affi-

davits."

It is fundamental that when once the court acquires

jurisdiction over a party to an action, that party may not

divest the court of jurisdiction by assignment or transfer

of the interest or otherwise. The main point urged

in the motion of the Utah Construction Company was that

the petition did not sliow diversity of citizenship

between the Utah Construction Company and Wilse

A. Nielson and that when the Utah Construction

Company, a Utah corporation, assigned its interest to the

Big Lost River Irrigation District, an Idaho corpora-

tion, the court lost jurisdiction. It is fundamental that

a change of citizenship pending a suit does not affect

the jurisdiction of tlie court based upon diversity of

citizenship existing at the time the action was filed.

Simpkins Federal Practice, Third Edition, at page

124:

"Change of Citizenship Pending Suit, Effect of.

It has already been stated that the jurisdiction is

determined by the status of the parties when suit

is begun. The uniform rule has been that no change

of citizenship after suit begun will affect the juris-

diction; and this rule applies to either party. Nor

will any change by assignment of the cause of ac-

tion, pending the suit, whereby the parties in inter-

est become citizens of the same State, nor will any

change of parties holding in a fiduciary capacity,

in any way affect the jurisdiction of the court once
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obtained."

Wichita Railroad & Light Company v. Public Utili-

ties Commission, 200 U. 8. 48; 67 L. Ed. 124, at

page 128:

''Tlie intervention of the Kansas Company, a

citizen of the same state as the Wichita Company, its

opponent, did not take away the ground of diverse

citizenship. That ground existed wlien tlie suit was

begun, and the plaintiff set it forth in the bill as a

matter entitling it to go into the district court.

Jurisdiction once ac{|uired on tliat ground is not de-

vested by a subsequent change in tlie citizenship of

the parties. Mollan v. Torrance, 9 Wheat. 537, 5:59,

6 L. ed. 154, 155; Clarke v. Mathewson, 12 Pet. 164,

171, 9L. ed. 1041, 1048; Koenigsberger v. Richmond

Silver Min. Co. 158 U. S. 41, 49, 39 L. ed. 889, 892,

15 Sup. Ct. Rep. 751 ; Louisville, N. A. & C. R. Co. vs.

Louisville Trust Co. 174 U. S. 552, 566, 43 L. ed.

1081, 1088, 19 Sup. Ct. Rep. 817. * * *"

St. Paul Mercury Indemnity Company vs. Red Cab
Company ....".. U. S '.

; 82 L. Ed. 541 ; 58 Su-

preme Court, 586.

The Assignments of Error Nos. 4, 5, 6, and 7 refer

to the allowance of costs and are as follows

:

IV.

"The Court eri"ed in making and entering its

judgment and order herein awarding the plaintiff,

Utah Construction Company (defendant in this pro-

ceeding) its costs and disliursements.
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V.

"The Court erred in overruling and denying tlie

motion of petitioner herein to strike tlie bill of costs

as filed herein by Utah Construction Company and

overruling the petitioner's objection to costs filed

herein.

VI.

"The Court erred in overruling and denying the

appeal of the petitioner herein from the order and

ruling of the Clerk of the Court in taxing costs

herein, the Court having dismissed the said peti-

tion for lack of jurisdiction to entertain and deter-

mine the same.

VTI.

"The Court erred in entering an order allow-

ing expenses and sustenance charged to witnesses,

there being no proper application or showing made

to the Court as a basis for such order.

If the court did not have jurisdiction to hear and

determine this petition, then it follows that it was without

jurisdiction to award costs to either party. We direct

the court 's attention to the following cases

:

Citizens Bank of Louisiana vs. Clifton Cannon, IG-t

U. S. 319; 41 L. Ed. 451. Mr. Justice Shiras

delivering the opinion of the court with ap-

proval from an earlier case stated (at page

453)

:

"This court said: 'The court held that it had

no jurisdiction whatever of the case, and yet gave a
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judgment for the cost of the motion and ordered that

an execution should issue to collect them. This was
clearly erroneous. If there were no jurisdiction,

there was no power to do anything but to strike the

case from the docket."

Reliance Lumber Company vs. Rothschild, 127 Fed-
eral, 745 at page 749.

Lion Bonding and Suretv Company vs. Karatz, 2G2

U. S. 640; 67 L. Ed."lir)l.

Assignment of Error No. 8 is as follows

:

''The Court erred in refusing to make and enter

specific findings of fact and conclusions of law, pur-

suant to the opinion of the Court made and ren-

dered herein, finding and determining the issues on

«aid petition as to the construction and enforcement

of the said decree in favor of the petitioner herein."

This assignment of error goes to the failure of the

court to make and enter specific findings of fact and con-

clusions of law pursuant to the opinion of the court which

found and determined that the decree had been violated

and that the petitioner was entitled to a hearing as to the

extent of the damage suffered by reason of sucli viola-

tion by the Utah Construction Company, appellee.

This matter is discussed by tliis court in the case

of Parker et al vs. St. Sure, 53 Federal (2d) 706 and also

National Reserve Tns. Company of Illinois vs. Scudder

et al, 71 Federal (2d) 884.

Under the rules and these authorities the petitioner

and appellee urges that the court erred in failing and re-
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fusing to make specific findings and decree, especially

because the decree runs to the parties and their suc-

cessors in interest and the court, having jurisdiction of

the subject matter and the parties, is bound to enforce the

decree against and for the assignees or their successors

in interest to the same extent and purpose as to the

original parties to the action. The court in making its

order in each instance herein referred to its written

opinion and yet it is not clear wliether such reference

amounts to an adoption by the court of the opinion as

its findings. Tlie opinion and orders are set out in the

record and are before this court for consideration on this

appeal ; and tliis court under the Scudder case above cited

decided that it reserves the right in each case to decide

whether the findings and conclusions as set forth in the

opinion should be accepted in lieu of separate and dis-

tinct findings or whether the case should be returned to

the trial court for appropriate findings. While this mat-

ter is not of primary importance since the court, by its

order of dismissal of the amended petition refused to

hear the petition of the petitioner, this whole matter

can be corrected by this court reversing the trial court's

order of dismissal and remanding the whole matter to the

district court with directions to it to proceed and hear

and determine and make findings, conclusions and decree

on the issues presented by the amended petition, and

when that is done, in the light of the evidence and the full

proceeding, the petitioner can then have the correctness

of those findings and the decree determined by another

appeal if he so desires.
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It is respectfully submitted that the judgment of the

trial court should be reversed and petitioner awarded

his costs and the cause remanded with directions to the

trial court to exercise its reserved and retained jurisdic-

tion and administer the decree in accordance with its

terms as against and for the benefit of any party af-

fected thereby and to proceed to hear and determine tlie

rights of petitioner as set out and presented to the court

in the amended petition.

Respectfully submitted,

D. A. SKEEN,
Attorney for Appellant.


